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AGENCY:  Economic  Regulatory  Ad¬ 
ministration,  Department  of  Energy.  ' 

ACTION:  Notice  of  Proposed  Rule- 
making  and  Public  Hearing. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (“ERA”)  of  the 
Department  of  Energy  ("DOE”) 
hereby  gives  notice  of  a  proposed  rule- 
making  and  public  hearing  for  the 
purpose  of  determining  whether  to 
adopt  additional  price  incentives  for 
newly  discovered  crude  oil.  The  pro¬ 
posed  rules  would  permit  "newly  dis¬ 
covered  crude  oil,”  defined  generally 
in  the  same  manner  as  “new  natural 
gas”  is  defined  under  the  Natural  Gas 
Policy  Act  of  1978  (except  that  the 
reference  date  for  determining  wheth¬ 
er  a  well.  Outer  Continental  Shelf 
(“OCS”)  lease,  or  onshore  reservoir  is 
"new”  would  be  January  1,  1979),  to 
receive  current  market  price  levels. 
Determinations  as  to  whether  crude 
oil  meets  the  criteria  for  “newly  dis¬ 
covered  crude  oil”  would  be  made  by 
appropriate  jurisdictional  state  or  fed¬ 
eral  agencies,  without  review  by  the 
DOE.  However,  the  DOE  would  re¬ 
serve  the  right  to  disallow  such  treat¬ 
ment  if  obtained  by  misrepresenta¬ 
tions,  and  it  would  also  reserve  the 
power  to  restrain  any  excessive  future 
increases  in  real  prices. 

DATES:  Comments  by  March  9,  1979, 
4:30  p.m,;  requests  to  speak  by  Febru¬ 
ary  19,  1979,  4:30  p.m.:  Hearing  Dates: 
Washington  Hearing:  March  6,  1979, 
9:30  a.m.,  and  continued  if  necessary 
at  9:30  a.m.  at  the  same  location  on 
the  following  day:  'Denver  Hearing: 
February  27,  1979,  9:30  a.m.,  and  con¬ 
tinued  if  necessary  at  9:30  a.m.  at  the 
same  location  on  the  following  day. 

ADDRESSES:  All  comments  to:  Public 
Hearing  Management,  Docket  No. 
ERA-R-78-26,  Department  of  Energy, 
Room  2313,  2000  M  Street,  NW., 
Washington,  D.C.  20461;  Requests  to 
speak:  Washington  Hearing:  Public 
Hearing  Mangement,  Docket  No. 
ERA-R-78-26,  Department  of  Energy, 
Room  2313,  2000  M  Street,  NW., 
Washington,  D.C.  20461;  Denver  Hear¬ 
ing:  Department  of  Energy,  Attn:  Dale 
Eriksen,  P.O.  Box  26247,  Belmar 
Branch,  Lakewood,  Colorado  80226. 
Hearing  Locations:  Washington  Hear¬ 
ing:  2000  M  Street.  NW.,  Room  2105, 
Washington,  D.C,  20461;  Denver  Hear¬ 
ing:  U.S.  Post  Office,  Room  269— Audi¬ 


torium,  1823  Stout  Street,  Denver, 
Colorado  80202. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  C.  Gillette  (Hearing  Proce¬ 
dures),  Economic  Regulatory  Admin¬ 
istration.  Room  2214B,  2000  M 

Street,  NW.,  Washington,  D.C. 
20461, (202) 254-5201; 

William  Webb  (Office  of  Public  In¬ 
formation),  Economic  Regulatory 
Administration,  Room  BllO,  2000  M 
Street,  NW.,  Washington,  D.C. 
20461, (202) 634-2170; 

William  Carson  (Office  of  Regula¬ 
tions  and  Emergency  Planning),  Eco¬ 
nomic  Regulatory  Administration, 
Room  2304,  2000  M  Street,  NW., 
Washington,  D.C.  20461,  (202)  254- 
7200; 

Jeffrey  C.  Conrad  (Office  of  General 
Counsel),  Department  of  Energy, 
Room  7132,  12th  &  Pennsylvania 
Avenue,  NW.,  Washington,  D.C. 
20461, (202) 633-8820. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Summary. 

II.  Proposed  Incentive. 

A.  Incentive  Price. 

B.  Definition  of  "Newly  Discovered 
Crude  Oil". 

C.  State  Implementation. 

D.  Relationship  of  Newly  Discovered 
Crude  Oil  Proposal  to  Other  Crude 
Oil  Pricing  Provisions  and  Incen¬ 
tive  Proposals. 

III.  Comment  Procedures. 

A.  Written  Comments. 

B.  Public  Hearings. 

I.  Background  and  Summary 

On  April  20,  1977,  the  President  ad¬ 
dressed  a  joint  session  of  Congress  to 
present  the  outline  of  a  National 
Energy  Plan  (“NEP”),  which  was  later 
submitted  to  Congress  on  April  29, 
1977.  The  Plan  addressed  the  energy 
crisis  in  a  comprehensive  manner,  rec¬ 
ognizing,  among  other  things,  the 
need  to  provide  additional  price  incen¬ 
tives  for  certain  categories  of  crude  oil 
and  natural  gas  in  order  to  increase 
domestic  production  and  correspond¬ 
ingly  reduce  our  dependence  upon  im¬ 
ports  of  crude  oil  and  petroleum  prod¬ 
ucts.  The  crude  oil  pricing  policies  set 
forth  in  the  Plan  were  designed  to  pro¬ 
mote  conservation  and  fuel  efficiency, 
to  provide  all  necessary  incentives  to 
optimize  dome.stic  crude  production, 
and  to  establish  reasonably  certain 
and  stable  national  crude  oil  pricing 
and  production  policies  upon  which 
the  industry  can  base  its  investment 
decisions. 

The  NEP  proposal  for  crude  oil  pric¬ 
ing  included  the  following  major  ele¬ 
ments: 

,The  then  current  $5.25  and  $11.28 
average  price  ceilings  for  old  and  new 
crude  oil  would  be  allowed  to  rise  at 


the  rate  of  domestic  inflation,  as  meas¬ 
ured  by  the  GNP  deflator; 

Stripper  wells,  incremental  tertiary 
recovery  from  old  fields,  and  other 
types  of  marginal  domestic  production 
would  receive  the  world  price; 

"Newly  discovered”  crude  oil  would 
be  allowed  to  rise  (from  the  upper  tier 
price)  over  a  3  year  period  to  the  1977 
world  price,  adjusted  to  keep  pace 
with  domestic  inflation;  and 

A  crude  oil  equalization  tax  (COET) 
would  be  imposed,  over  a  3-year  phase- 
in  period,  on  all  domestic  production 
subject  to  price  controls;  when  fully 
implemented,  the  tax  would  be  in  an 
amount  equal  to  the  difference  be¬ 
tween  the  average  controlled  price  for 
the  tier  of  crude  oil  involved  and  the 
average  price  of  uncontrolled  crude 
oil. 

All  of  the  aspects  of  the  crude  oil 
pricing  policy  contained  in  the  NEP 
except  the  COET  are  capable  of  ad¬ 
ministrative— as  opposed  to  legisla¬ 
tive-adoption,  under  authority  of  the 
Emergency  Petroleum  Allocation  Act 
of  1973,  as  amended  (“EPAA”,  Pub.  L. 
93-159),  and  are  in  various  stages  of 
implementation.  Adjustments  to  lower 
tier  and  upper  tier  ceiling  prices  to  ac¬ 
count  for  inflation  were  resumed 
under  Crude  Oil  Price  Schedule  No.  8 
(42  FR  45284,  September  9,  1977),  and 
the  policies  set  forth  in  the  Notice  ac¬ 
companying  Price  Schedule  No.  8  have 
been  continued  in  all  subsequent  price 
schedules.  Also,  final  regulations  have 
been  issued  with  respect  to  providing  a 
world  market  price  for .  incremental 
tertiary  crude  oil  production  from  ex¬ 
isting  oil  fields  (43  FR  33679,  August  1, 
1978).  Additional  price  incentives  have 
been  proposed  for  certain  crude  oil 
production  from  “marginal”  or  other 
old  crude  oil  producing  properties  (43 
FR  52186,  November  8,  1978), 

These  actions  are  intended  to  carry 
out,  to  the  maximum  extent  possible 
within  existing  statutory  authority, 
the  general  design  of  the  President’s 
National  Energy  Plan  to  optimize  do¬ 
mestic  crude  oil  production.  The  only 
aspect  of  the  President’s  plan  regard¬ 
ing  crude  oil  pricing  that  can  be  imple¬ 
mented  administratively  but  hereto¬ 
fore  has  not  yet  been  proposed  is  the 
incentive  price  for  newly  discovered 
crude  oil. 

II.  Proposed  Incentive 

The  incentive  system  proposed 
herein  would  establish  a  new  category 
of  crude  oil,  termed  “newly  discovered 
crude  oil,”  to  be  sold  without  reg.ard  to 
ceiling  prices  that  would  otherwise  be 
applicable  to  such  production  under 
the  crude  oil  pricing  provisions  of 
DOE  petroleum  price  regulations.  10 
CFR  Part  212,  Subpart  D  (§  212.71  et 
seq.).  Thus,  such  “newly  discovered 
crude  oil”  would  be  permitted  to  re¬ 
ceive  a  market-clearing  price  at  the 
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time  it  is  sold  and  would,  therefore, 
have  no  specific  dollar  ceiling  price. 
However,  this  crude  oil  would  still  be 
controlled  crude  oil— that  is,  it  would 
not  be  exempted  from  price  controls— 
and  the  ERA  would  reserve  the  power 
to  limit  excessive  increases  in  ite  real 
price. 

"Newly  discovered  crude  oil”  would 
consist  of  crude  oil  produced  from:  (1) 
a  “new  well”  which  is  at  least  2.5  miles 
from  an  existing  producing  well,  or 
the  completion  depth  of  which  is  at 
least  1,000  feet  below  the  deepest  com¬ 
pletion  location  of  an  existing  produc¬ 
ing  well  within  2%  miles  of  the  new 
well;  or  (2)  a  “new  lease”  on  the  outer 
continental  shelf  (OCS).  In  addition, 
we  are  proposing  to  include  in  the 
definition  crude  oil  produced  from  a 
new  onshore  reservoir,  irrespective  of 
the  2Vi  mile  or  1,000  foot  limitations. 
However,  since  the  inclusion  of  such 
crude  oil  might  represent  a  significant 
departure  from  the  concept  that  the 
incentive  price  should  be  available 
only  for  exploratory  drilling  activity, 
we  are  specifically  requesting  com- 
menters  to  provide  justification  for 
such  inclusion,  as  described  more  fully 
below.  The  relevant  date  for  determin¬ 
ing  whether  a  well,  lease,  or  reservoir, 
as  the  case  may  be,  is  “new,”  would  be 
January  1,  1979.  Thus,  a  “new  well” 
would  be  one  on  which  surface  drilling 
occurring  at  least  2  Vi  miles  from  a  pro¬ 
ducing  well,  or  having  a  completion 
depth  of  at  least  1,000  feet  below  the 
completion  location  of  any  currently 
producing  well  within  2Vi  miles  of 
such  well,  commenced  on  or  after  Jan¬ 
uary  1,  1979;  a  “new  lease”  (on  OCS 
lands)  would  be  one  entered  into  on  or 
after  January  1,  1979,  or,  if  there  was 
a  lease  prior  to  January  1,  1979,  such 
lease  had  been  terminated  or  aban¬ 
doned  and  was  not  in  effect  on  that 
date;  and  a  “new  reservoir”  would  be  a 
reservoir  from  which  crude  oil  was  not 
produced  in  commercial  quantities 
prior  to  January  1,  1979  (regardless  of 
whether  there  are  producing  wells  lo¬ 
cated  within  2V4  miles  or  1,000  feet). 

The  determination  as  to  whether 
crude  oil  qualifies  as  “newly  discov¬ 
ered  crude  oil”  would  be  made  by  the 
appropriate  State  agency  or,  for  crude 
oil  produced  from  Federal  lands,  the 
United  States  Geological  Survey 
(USDS)  (hereinafter  referred  to  as  the 
“jurisdictional  agencies”).  The  deter¬ 
mination  of  the  jurisdictional  agency 
would  not  be  subject  to  DOE  review, 
nor  (with  the  exception  of  Federal 
lands)  would  the  DOE  exercise  this 
function  in  the  event  of  the  failure  of 
the  jurisdictional  agency  to  do  so. 
However,  a  determination  by  these 
agencies  that  crude  oil  qualifies  as 
“newly  discovered  crude  oil”  may  be 
revoked  and  considered  void  ab  initio 
if  there  has  been  an  error  or  emission 
of  material  fact  on  the  part  of  the  pro¬ 


ducer  or  if  the  producer  has  been 
party  to  a  fraud  in  obtaining  such  a 
determination. 

The  particular  elements  of  the  pro¬ 
posed  incentive  system,  and  comments 
requested  with  respect  to  this  propos¬ 
al,  are  described  in  more  detail  below. 

A.  INCENTIVE  PRICE 

We  propose  to  permit  “newly  discov¬ 
ered  crude  oil”  to  receive  a  market¬ 
clearing  price  at  the  time  that  it  is 
sold— that  is,  the  then  current  market 
price  for  the  crude  oil  in  question— 
without  regard  to  the  specific  dollar 
ceiling  prices  that  would  otherwise  be 
applicable  under  the  current  crude  oil 
price  regulations. 

The  proposal  set  forth  herein  differs 
from  that  originally  proposed  in  the 
NEP  in  that:  (1)  it  permits  newly  dis¬ 
covered  crude  oil  to  receive  the  pre¬ 
vailing  market  prices  at  the  time  it  is 
sold,  rather  than  establishing  celling 
prices  based  on  the  1977  world  market 
price  adjusted  for  inflation;  and  (2) 
the  full  incentive  price  would  be  effec¬ 
tive  immediately,  rather  than  being 
phased  in  over  a  three-year  period.  We 
have  tentatively  determined  that  this 
treatment  would  be  appropriate,  pri¬ 
marily  because  the  present  difference 
between  current  market  prices  and 
1977  market  prices  escalated  for  infla¬ 
tion  is  insufficient  to  warrant  the  cre¬ 
ation  of  a  special  fourth  tier  of  domes¬ 
tic  production  with  all  of  the  addition¬ 
al  administrative  requirements  and 
costs  attendant  thereto.  We  have  also 
tentatively  determined  that  an  at¬ 
tempt  to  phase  in  the  incentive  price 
over  a  prolonged  period  would  entail 
more  administrative  costs  and  uncer¬ 
tainties,  both  for  DOE  and  producers, 
than  would  be  justified.  Such  costs 
could  include  the  necessity  to  estab¬ 
lish  1977  market  prices  for  various 
grades  and  qualities  of  crude  oil,  and 
to  determine  the  specific  ceiling  price 
that  would  otherwise  be  applicable  to 
particular  newly  discovered  crude  oil 
in  order  to  phase  in  the  additional  in¬ 
centives.  The  creation  of  a  special 
fourth  tier  would  also  necessitate  the 
separate  computation  of  entitlements 
benefits  for  this  additional  tier  of 
crude  oil. 

However,  it  is  necessary  to  note  that 
it  is  not  our  intention,  in  the  event 
that  this  proposed  rule  is  adopted, 
necessarily  to  permit  domestic  crude 
oil  prices  to  rise  to  whatever  level  may 
result  from  future  or  cartel-adminis¬ 
tered  price  increases  or  other  actions 
affecting  costs  of  imported  crude  oil. 
Although  it  is  our  desire  to  provide 
the  maximum  reasonable  stimulus  to 
the  discovery  and  development  of  ad¬ 
ditional  domestic  crude  oil  supplies, 
subsequent  international  events  could 
result  in  unjustified  price  increases  for 
this  category  of  domestic  production 
which  might  have  an  unacceptable 


impact  upon  the  economy.  Therefore, 
we  propose  reserving  the  power  to 
limit  real  increases  in  newly  discovered 
crude  oil  prices  to  the  extent  they  are 
excessive. 

We  also  request  comments  upon  the 
proposal  to  permit  prevailing  market 
prices  for  newly  discovered  oil,  and 
upon  the  alternative  of  phasing  in  an 
incentive  that  would  increase  prices  of 
such  crude'  oil  to  1977  market  price 
levels  adjusted  for  inflation  as  pro¬ 
posed  in  the  NEP.  In  particular,  we 
wish  to  receive  assessments  of  the  dif¬ 
fering  production  response  to  these  al¬ 
ternatives  knd  of  the  administrative 
costs  and  uncertainties  that  would  be 
entailed  under  each. 

B.  DEFINITION  OF  “NEWLY  DISCOVERED 
CRUDE  oil” 

The  definition  of  “newly  discovered 
crude  oil”  as  proposed  would  parallel 
the  definition  of  “new  natural  gas”  in 
the  Natural  Gas  Policy  Act  of  1978 
(“NGPA”,  Pub.  L.  95-621),  except  that 
for  crude  oil  production  purposes  the 
relevant  date  for  determining  whether 
a  well,  reservoir,  or  lease  is  “new” 
would  be  January  1,  1979. 

The  recently  enacted  NGPA  sets 
forth  in  sections  2  and  102  definitions 
relevant  to  the  determination  of 
whether  natural  gas  is  “new”.  The 
Federal  Energy  Regulatory  Commis¬ 
sion  (FERC)  has  recently  implement¬ 
ed  the  NGFA  provisions  pertaining  to 
“new  natural  gas”  by  the  adoption  of  a 
new  Subpart  B  of  18  CFR  Part  271  (18 
CFR  271.201  et  seq.).  (See  43  FR  56448, 
at  56555  et  seq.,  December  1,  1978). 
The  definitions  proposed  to  be  adopt¬ 
ed  here  are  intended  to  parallel  in  sub¬ 
stance  those  contained  in  the  perti¬ 
nent  NGPA  provisions  and  implement¬ 
ing  regulations,  although  the  struc¬ 
ture  of  the  proposed  price  regulation 
for  newly  discoverd  crude  oil  is  some¬ 
what  different.  Commenters  are  re¬ 
quested  to  scrutinize  the  definitions  in 
proposed  §  212.79(b).  to  compare  and 
contrast  them  with  the  definitional 
terms  contained  in  the  pertinent 
NGPA  provisions  and  FERC  regula¬ 
tions,  and  to  point  out  any  problems  in 
applying  the  NGPA  definitions  to 
crude  oil  production. 

We  propose  to  adopt  a  rule  regard¬ 
ing  the  pricing  of  “newly  discovered 
crude  oil”  on  a  prospective  basis  only. 
Thus,  only  sales  of  “newly  discovered 
crude  oil”  made  on  or  after  the  effec¬ 
tive  date  of  the  final  rule  would  quali¬ 
fy  for  market-clearing  prices.  Produc¬ 
ers  would  not  be  permitted  retroac¬ 
tively  to  recertify  as  newly  discovered 
crude  oil  any  crude  oil  that  was  pro¬ 
duced  or  sold  prior  to  the  effective 
date  of  this  rule. 

Included  in  the  definition  of  “new 
natural  gas”  in  the  NGPA  is  gas  pro¬ 
duced  from  a  “new  onshore  reservoir”. 
The  rule  proposed  today  similarly  in- 
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eludes  crude  oil  produced  from  a  new 
onshore  reservoir  in  the  definition  of 
newly  discovered  oil.  However,  the 
new  reservoir  inclusion  in  both  the 
NGPA  and  this  proposal  represents  a 
significant  departure  from  the  NEP 
proposals  of  the  President  for  both 
new  natural  gas  and  newly  discovered 
crude  oil.  The  NEP  proposed  to  pro¬ 
vide  incentive  prices  only  for  those 
crude  oil  and  natural  gas  drilling  activ¬ 
ities  that  are  directed  toward  new  field 
exploration  rather  than  development, 
and  which  are,  therefore,  likely  to  in¬ 
volve  a  high  degree  of  risk,  as  well  as 
the  possibility  of  significant  new  finds. 
It  is  such  exploratory  activities  that 
the  incentive  price  as  proposed  in  the 
NEP  was  intended  to  elicit  and  as  to 
which  we  believe  the  incentive  price  is 
warranted. 

Therefore,  we  specifically  request 
comments  on  whether  the  inclusion  of 
crude  oil  produced  from  new  reservoirs 
is  consistent  with  this  policy  and  will 
result  in  any  significant  increase  in 
crude  oil  production.  Commenters  sup¬ 
porting  the  inclusion  of  crude  oil  pro¬ 
duced  from  new  reservoirs  should  pro¬ 
vide  as  much  data,  analysis,  and  other 
supporting  information  as  possible  to 
indicate  that  such  inclusion  is  neces¬ 
sary  and  appropriate. 

We  also  solicit  comments  on  wheth¬ 
er,  if  w'e  do  include  new  reservoir  pro¬ 
duction  in  the  definition  of  newly  dis¬ 
covered  crude  oil,  it  would  be  more  ap¬ 
propriate  to  define  newly  discovered 
crude  oil  as  that  crude  oil  produced 
from  a  new  reservoir  for  which  drilling 
was  commenced  after  January  1,  1979, 
rather  than  a  reservoir  from  which 
crude  oil  was  not  produced  in  commer¬ 
cial  quantities  before  January  1,  1979. 
We  also  specifically  request  comments 
and  supporting  information  on  wheth¬ 
er  crude  oil  produced  from  reservoirs 
discovered  after  January  1,  1979,  on 
OCS  leases  entered  into  prior  to  that 
date  should  be  included  in  the  defini¬ 
tion  of  newly  discovered  crude  oil  and, 
if  so,  what  form  the  regulatory  lan¬ 
guage  to  that  effect  should  take. 

Finally,  we  specifically  request  com¬ 
ments  on  whether  other  aspects  of  the 
new  natural  gas  definition  can  appro¬ 
priately  be  applied  to  crude  oil  produc¬ 
tion  or  whether  any  variations  are  ap¬ 
propriate  for  crude  oil  or  crude  oil 
with  associated  gas  production.  Al¬ 
though  we  believe  that  the  proposed 
definitions  are  generally  feasible  and 
appropriate,  we  may  adopt  any  modifi¬ 
cations  that  are  administratively  feasi¬ 
ble  and  are  determined  to  be  more  re¬ 
sponsive  to  our  general  objectives  of 
providing  incentives  for  high  risk  ex¬ 
ploratory  drilling. 

C.  STATE  IMPLEMENTATON 

We  propose  to  delegate  to  each 
state,  pursuant  to  section  5(b)  of  the 
EPAA,  the  authority  to  determine 


whether  crude  oil  produced  within  the 
boundaries  of  that  state  is  “newly  dis¬ 
covered  crude  oil”  as  that  term  would 
be  defined  in  our  price  regulations. 
With  respect  to  federal  lands,  both  on¬ 
shore  and  offshore,  we  propose  that 
such  determination  would  be  made  by 
the  USGS.  These  agencies  are  collec¬ 
tively  referred  to  as  “jurisdictional 
agencies.”  Accordingly,  in  order  to  be 
priced  as  “newly  discovered  crude  oil” 
under  ERA  price  regulations,  crude  oil 
produced  within  a  particular  state  or 
federal  property  must  be  properly  cer¬ 
tified  as  “newly  discovered  crude  oil,” 
and  can  be  so  certified  only  after  re¬ 
ceipt  of,  and  in  accordance  with,  a 
formal  determination  by  the  jurisdic¬ 
tional  agency  that  crude  oil  produced 
from  a  particular  well,  lease  or  reser¬ 
voir  is  “newly  discovered  crude  oil” 
within  the  meaning  of  §  212.79.  These 
jurisdictional  agency  determinations 
would  not  be  subject  to  ERA  review 
and  would  be  final  and  binding,  except 
if  it  is  determined  that  there  was  an 
error  or  omission  of  material  fact  on 
the  part  of  the  producer  or  if  the  pro¬ 
ducer  were  a  party  to  fraud  in  obtain¬ 
ing  such  determination. 

The  ERA  does  not  propose  to  fill  the 
role  of  the  relevant  jurisdictional 
agency  under  these  proposed  regula¬ 
tions.  That  is,  if  a  particular  state  does 
not  have  an  agency  willing  and  able  to 
perform  the  necessary  review  and 
analysis  to  make  the  determination  as 
to  whether  crude  oil  is  “newly  discov¬ 
ered  crude  oil”  under  ERA  regula¬ 
tions,  we  do  not  propose  to  act  in  that 
capacity.  It  is  our  desire  to  provide  for 
a  determination  by  a  competent  gov¬ 
ernmental  agency,  in  order  to  provide 
relative  certainty  on  the  part  of  pro¬ 
ducers  and  to  reduce  the  audit  and  en¬ 
forcement  burden  upon  ERA.  Howev¬ 
er,  we  believe  that  the  interests  of  ex¬ 
peditious  determinations  would  not  be 
served  by  our  becoming  enmeshed  in 
ongoing  technical  review  of  applica¬ 
tions.  Therefore,  we  propose  to  require 
that  the  determination  be  made  by 
the  pertinent  state  agency,  and,  in  de¬ 
fault  of  such  a  determination,  the  pro¬ 
ducer  would  not  be  entitled  to  certify 
crude  oil  as  “newly  discovered  (^•ude 
oil.” 

We  request  that  commenters  address 
several  features  of  this  aspect  of  our 
proposal.  First,  we  are  proceeding  on 
the  premise  that  the  various  states 
have  established  or  can  readily  estab¬ 
lish  procedures  for  the  expeditious 
review  of  applications  by  producers, 
applying  the  definitions  set  forth  in 
our  regulations.  We  request  comments 
on  whether  this  is  a  generally  accurate 
assessment,  or  whether  it  would  be 
necessary  for  us  to  establish  a  proce¬ 
dure  within  ERA  to  review  technical 
submissions,  or  set  forth  guidelines 
which  states  could  use.  Alternatively, 
we  request  comments  concerning 


whether  producers  should  be  permit¬ 
ted  to  certify  “newly  discovered  crude 
oil”  without  a  prior  determination, 
subject  to  a  subsequent  audit  by  the 
appropriate  state  or  DOE  office. 

Second,  we  request  comments  on 
whether  we  should  reserve  the  option 
to  review  jurisdictional  agency  deter¬ 
minations,  not  for  the  purpose  of  re¬ 
viewing  underlying  factual  data  but  to 
ensure  that  the  agency’s  determina¬ 
tion  sets  forth  the  ultimate  facts  upon 
which  it  is  based. 

Third,  we  request  comments  on 
whether  we  should  prescribe  any  addi¬ 
tional  requirements,  such  as  produc¬ 
tion,  measurement,  and  recordkeeping 
criteria,  to  ensure  that  crude  oil  certi-. 
fied  as  “newly  discovered  crude  oil”  is 
in  fact  produced  from  the  qualifying 
well,  lease,  or  reservoir,  and  whether 
there  should  be  any  limitations  on 
post-qualification  actions  affecting 
prior  normal  production  patterns. 

Fourth,  we  request  conunents  on 
whether  there  might  be  some  confu¬ 
sion  as  to  which  State  agency  is  the 
appropriate  jurisdictional  agency  and 
whether  we  should  specify  the  appro¬ 
priate  jurisdictional  agency  for  each 
State.  If  we  do,  we  would  propose  to 
specify  those  agencies  that  are  identi¬ 
fied  in  the  recent  FERC  regulations 
implementing  the  NGPA,  listed  in  18 
CFR  274.501  (43  FR  58448  at  56604  et 
seq.,  December  1,  1978).  We  request 
comments  as  to  whether  those  listed 
agencies  are  the  appropriate  ones  for 
the  crude  oil  determinations  in  ques¬ 
tion  and  whether  they  are  willing  to 
and  capable  of  making  such  determi¬ 
nations. 

Finally,  w'e  request  comments  on  the 
proposed  grounds  for  voiding  a  prior 
determination  that  crude  oil  qualifies 
as  “newly  discovered  crude  oil.”  It  ap¬ 
pears  that  these  proposed  grounds 
generally  parallel,  and  are  not  more 
stringent  than,  those  Congress  adopt¬ 
ed  in  section  503(d)  of  the  NGPA  for 
determinations  concerning  natural 
gas.  Would  more  or  less  stringent  con¬ 
ditions  be  appropriate  for  the  crude  oil 
determinations  contemplated  in  this 
proposal? 

D.  RELATIONSHIP  OF  NEWLY  DISCOVERED 

CRUDE  OIL  PROPOSED  TO  OTHER  CRUDE 

OIL  PRICING  PROVISIONS  AND  INCEN¬ 
TIVE  PROPOSALS 

In  determining  whether  and  to  what 
extent  to  adopt  the  proposal  (or  a 
variation  of  the  proposal)  for  incen¬ 
tives  concerning  newly  discovered 
crude  oil,  we  will  give  appropriate  con¬ 
sideration  to  the  relationship  of  this 
proposal  to  other  incentive  proposals, 
such  as  incentives  for  production  from 
marginal  properties  and  possible  ex¬ 
panded  incentives  for  enhanced  crude 
oil  recovery  as  well  as  any  other  perti¬ 
nent  crude  oil  pricing  actions.  We  will 
also  consider  the  relationship  to  natu- 


FEDERAL  REGISTER,  VOL  44,  NO.  5— MONDAY,  JANUARY  8,  1979 


PROPOSED  RULES 


1891 


ral  gas  pricing  policies  of  any  effects 
of  this  proposed  rule  on  lease  revenues 
from  condensate  and  natural  gas  liq¬ 
uids.  We  will  seek  to  ensure  that:  (1) 
the  grant  of  any  particular  form  of  in¬ 
centive  is  not  counterproductive  to  the 
objectives  of  other  crude  oil  pricing 
proposals  or  regulations,  or  does  not 
create  unintended  double  benefits;  and 
(2)  the  aggregate  economic  impact  of 
existing  provisions  and  additional  pro¬ 
duction  incentives,  is  not  unnecessarily 
high. 

Addressing  the  first  objective  will 
necessitate  a  thorough  review  of  tech¬ 
nical  matters  such  as  the  interaction 
of  the  incentives  proposed  herein  with 
existing  base  production  control  level 
(BPCL)  rules,  particularly  since  a 
“new  well”  or  “new  reservoir”  may  not 
always  constitute  a  new  property 
under  existing  regulatory  concepts.  It 
will,  therefore,  be  necessary  to  make 
such  technical  adjustments  in  BPCL 
rules  as  may  be  necessary  to  ensure 
that  they  will  continue  to  serve  their 
intended  purposes  if  this  incentive  is 
adopted.  It  may  also  be  necessary  to 
adopt  such  additional  technical  provi¬ 
sions  as  will  harmpnlze  the  objectives 
of  this  particular  incentive  with  others 
such  as  the  marginal  property  incen¬ 
tives  proposed  in  November  (43  FR 
52186,  November  8,  1978). 

The  attached  proposed  regulatory 
language  seeks  to  conform  certain 
technical  provisions,  such  as  the  BPCL 
rules  and  the  crude  oil  seller  certifica¬ 
tion  provisions,  to  this  proposed  incen¬ 
tive.  Comments  are  requested  on  what 
additional  modifications  to  such  rules 
or  to  this  proposal  may  be  appropriate 
to  accomplish  these  objectives.  Com¬ 
ments  are  also  requested  concerning 
what  further  modifications  may  be 
necessary  in  the  event  that  both  this 
proposed  incentive  for  newly  discov¬ 
ered  crude  oil  and  the  proposed  incen¬ 
tive  (or  a  variation  thereof)  for  mar¬ 
ginal  properties  are  adopted. 

Meeting  the  second  objective  of 
limiting  the  economic  impact  of  pro¬ 
duction  incentives  may  require  a  bal¬ 
ancing  of  the  costs  and  benefits  of  par¬ 
ticular  incentives,  and  an  assessment 
of  their  separate  and  aggregate  im¬ 
pacts,  in  order  to  establish  the  opti¬ 
mum  mix  of  incentives.  We  will  be 
making  this  assessment  in  determining 
what  incentives  to  adopt,  and  in  what 
degree. 

III.  Comment  Procedures 

A.  WRITTEN  COMMENTS 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views 
or  arguments  with  respect  to  the 
issues  set  forth  in  this  Notice,  Com¬ 
ments  should  be  identified  on  the  out¬ 
side  envelope  and  on  documents  sub¬ 
mitted  with  the  designation  “Incentive 
Prices  for  Newly  Discovered  Crude 
Oil,”  Docket  No.  ERA-R-78-26.  Fif¬ 


teen  copies  should  be  submitted.  All 
comments  received  will  be  available 
for  public  inspection  in  the  ERA 
Office  of  Public  Information.  Room  B- 
110,  2000  M  Street  NW.,  Washington, 
D.C.,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through 

Friday.  Comments  should  be  received 
by  March  9,  1979,  4:30  p.m.  in  order  to 
be  considered. 

Any  information  or  data  you  consid¬ 
er  to  be  confidential  must  be  so  identi¬ 
fied  and  submitted  in  writing,  one 
copy  only.  We  reserve  the  right  to  de¬ 
termine  the  confidential  status  of  the 
information  or  data  and  to  treat  it  ac¬ 
cording  to  our  determination. 

B.  PUBLIC  HEARINGS 

1.  Requesting  Opportunity  to  Par¬ 
ticipate.  The  times  and  places  for  the 
hearings  are  indicated  in  the 
“DATES”  and  “ADDRESSES”  section 
of  this  Notice.  If  necessary  to  present 
all  testimony,  hearings  will  be  contin¬ 
ued  at  9:30  a.m.  of  the  next  business 
day  following  the  first  day  of  the 
hearing. 

Any  person  may  make  a  written  re¬ 
quest  for  an  opportunity  to  make  an 
oral  presentation  at  the  hearings.  Re¬ 
quests  should  be  submitted  by  Febru¬ 
ary  19,  1979,  4:30  p.m.  You  should  pro¬ 
vide  a  phone  number  where  you  may 
be  contacted  through  the  day  before 
the  hearing. 

If  you  are  selected  to  be  heard  you 
will  be  so  notified  by  the  DOE  before 
4:30  p.m.,  February  22,  1979.  You  must 
submit  100  copies  of  your  statement  to 
the  address  given  above  for  requests  to 
speak,  for  the  location  concerned, 
before  4:30  p.m.,  on  the  day  before  the 
hearing. 

2.  Conduct  of  the  Hearings.  We  re¬ 
serve  the  right  to  select  the  persons  to 
be  heard  at  these  hearings,  to  sched¬ 
ule  their  respective  presentations,  and 
to  establish  the  procedures  governing 
the  conduct  of  the  hearings.  The 
length  of  each  presentation  may  be 
limited,  based  on  the  number  of  per¬ 
sons  requesting  to  be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearings,  which  will  not 
be  judicial  in  nature.  Questions  may 
be  asked  only  by  those  conducting  the 
hearings.  At  the  conclusion  of  all  ini¬ 
tial  oral  statements,  each  person  who 
has  made  an  oral  statement  will  be 
given  the  opportunity,  if  he  or  she  so 
desires,  to  make  a  rebuttal  statement. 
The  rebuttal  statements  will  be  given 
in  the  order  in  which  the  initial  state¬ 
ments  were  made  and  will  be  subject 
to  time  limitations. 

You  may  submit  questions  to  be 
asked  of  any  person  making  a  state¬ 
ment  at  the  hearings.  Such  questions 
should  be  submitted  to  the  address  in¬ 
dicated  above  for  requests  to  speak, 
for  the  location  concerned,  before  4:30 
p.m.  on  the  day  prior  to  the  hearing. 


If  at  the  hearing  you  decide  that  you 
would  like  to  ask  a  question  of  a  wit¬ 
ness,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  In 
either  case  the  presiding  officer  will 
determine  whether  the  time  limita¬ 
tions  permit  it  to  be  presented  for  a  re¬ 
sponse. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding  of¬ 
ficer. 

Transcripts  of  the  hearings  will  be 
made,  and  the  entire  record  of  the 
hearings,  including  the  transcripts, 
will  be  retained  by  the  DOE  and  made 
available  for  inspection  at  the  ERA 
Office  of  Public  Information.  Room  B- 
110,  2000  M  Street.  NW..  Washington. 
D.C.  between  the  hours  of  8  a.m.  and 
4:30  p.m,,  Monday  through  Friday. 
Any  person  may  purchase  a  copy  of 
the  transcript  from  the  reporter. 

In  the  event  that  it  becomes  neces¬ 
sary  for  us  to  cancel  a  hearing,  we  will 
make  every  effort  to  publish  advance 
notice  in  the  Federal  Register  of  such 
cancellation.  Moreover,  we  will  give 
actual  notice  to  all  persons  scheduled 
to  testify  at  the  hearings.  However,  it 
is  not  possible  to  give  actual  notice  of 
cancellations  or  changes  to  persons 
not  identified  to  us  as  participants.  Ac¬ 
cordingly,  persons  desiring  to  attend  a 
hearing  are  advised  to  contact  DOE  on 
the  last  working  day  preceding  the 
date  of  the  hearing  to  confirm  that  it 
will  be  held  as  scheduled. 

As  required  by  section  7(c)(2)  of  the 
Federal  Energy  Administration  Act  of 
1974  (Pub.  L.  93-275),  a  copy  of  this 
Notice  has  been  submitted  to  the  Ad¬ 
ministrator  of  the  Environmental  Pro¬ 
tection  Agency  for  his  comments  con¬ 
cerning  the  impact  of  this  proposal  on 
the  quality  of  the  environment.  The 
Administrator  had  no  comments  on 
this  proposal. 

In  accordance  with  Order  No.  12044, 
on  Improving  Government  Regula¬ 
tions  (43  FR  12661,  March  24.  1978) 
and  the  DOE  Interim  Management  Di¬ 
rective  Procedures  for  the  Develop¬ 
ment  and  Analysis  of  Regulations, 
Standards,  and  Guidelines  (43  FR 
18634,  May  1.  1978),  we  have  prepared 
a  preliminary  regulatory  analysis 
which  examines  the  potential  econom¬ 
ic  impact  of  these  proposed  regula¬ 
tions.  Copies  of  the  preliminary  regu¬ 
latory  analysis  may  be  obtained  from 
ERA’S  Office  of  Public  Information, 
Room  B-110,  2000  M  Street,  NW., 
Washington,  D.C.  You  are  invited  to 
provide  comments  on  the  preliminary 
regulatory  analysis  at  the  same  time 
you  submit  comments  on  the  proposed 
rule.  Such  comments  will  be  taken 
into  account  before  the  preparation  of 
a  final  regulatory  analysis  on  any  final 
rule  that  may  be  adopted. 

Pursuant  to  the  requirements  of  sec¬ 
tion  404(a)  of  the  Department  of 
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Energy  Organization  Act  (“DOE  Act” 
Pub.  L.  95-91),  this  proposed  rule  has 
been  referred,  concurrently  with  the 
issuance  hereof,  to  the  Federal  Energy 
Regulatory  Commission  for  a  determi¬ 
nation  as  to  whether  the  proposed 
rule  might  significantly  affect  a  func¬ 
tion  within  the  Commission’s  jurisdic¬ 
tion  under  section  402(c)  of  the  DOE 
Act.  The  Commission  will  have  until 
March  9,  1979,  the  scheduled  close  of 
public  comment  period  on  the  propos¬ 
al,  to  make  such  determination. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385:  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-385;  Energy  Policy 
and  Conservation  Act.  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385:  E.O.  11790,  39  FR 
23185;  Department  of  Energy  Organization 
Act.  Pub.  L.  95-91:  E.O.  12009,  42  FR  46267.) 

Issued  in  Washington,  D.C.,  Decem¬ 
ber  29,  1978. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

1.  Section  212.72  is  revised  by 
amending  the  definitions  of  “New 
crude  oil,”  and  “Old  crude  oil”  to  read 
as  follows; 

§  212.72  Definitions. 

*  *  *  •  • 

“New  crude  oil”  means,  with  respect 
to  a  specific  property:  (1)  Prior  to  Feb¬ 
ruary  1,  1976,  the  total  number  of  bar¬ 
rels  of  domestic  crude  oil  produced 
and  sold  in  a  specific  month,  less  (A) 
the  base  production  control  level  for 
that  month,  and  less  (B)  the  current 
cumulative  deficiency: 

(2)  Effective  February  1,  1976  and 
prior  to  January  1,  1979,  the  total 
number  of  barrels  of  domestic  crude 
oil  produced  and  sold  in  a  specific 
month,  less  (A)  the  property’s  base 
production  control  level  for  that 
month,  and  less  (B)  the  current  cumu¬ 
lative  deficiency  since  February  1, 
1976;  and 

(3)  Effective  January  1,  1979,  the 
total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  a  specif¬ 
ic  month,  less  (A)  the  property’s  base 
production  control  level  for  that 
month,  less  (B)  the  total  number  of 
barrels  of  newly  discovered  crude  oil 
for  the  property  for  that  month,  and 
less  (C)  the  current  cumulative  defi¬ 
ciency  since  February  1, 1976;  and 

(4)  Shall  not  in  any  period  include 
any  number  of  barrels  not  certified  as 
new  crude  oil  pursuant  to  the  provi¬ 
sions  of  §212.131(aK2)  within  the  con¬ 
secutive  two-month  period  immediate¬ 
ly  succeeding  the  month  in  which  the 
crude  oil  is  produced  and  sold,  except 
where  such  recertification  is  explicitly 


required  or  permitted  by  DOE  order, 
interpretation,  or  ruling. 

•  •  *  «  * 

“Old  crude  oil”  means:  (1)  Prior  to 
February  1,  1976,  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
from  a  property  in  a  specific  month, 
less  (B)  the  total  number  of  barrels  of 
released  crude  oil  for  that  property  in 
that  month; 

(2)  Effective  February  1,  1976  and 
prior  to  January  1.  1979,  the  total 
number  of  barrels  of  crude  oil  pro¬ 
duced  and  sold  from  a  property  in  a 
specific  month,  less  the  total  number 
of  barrels  of  new  crude  oil  for  that 
property  in  that  month; 

(3)  Effective  January  1.  1979,  the 
total  number  of  barrels  of  crude  oil 
produced  and  sold  from  a  property  in 
a  specific  month,  less  (A)  the  total 
number  of  barrels  of  new  crude  oil  for 
that  property  in  that  month,  and  less 
(B)  the  total  number  of  barrels  of 
newly  discovered  crude  oil,  if  any,  for 
that  property  in  that  month. 

•  «  «  «  * 

2.  Section  212.73  is  revised  to  read  as 
follows: 

§  212.73  Lower  tier  ceiling  price  rule. 

(a)  Rule.  Except  as  provided  in 
§  212.74  with  respect  to  new  crude  oil; 
except  as  provided  in  §  212.75  for  cer¬ 
tain  crude  oil  produced  from  unitized 
properties;  except  as  provided  in 
§  212.78  for  incremental  crude  oil  pro¬ 
duced  from  qualified  tertiary  en¬ 
hanced  recovery  projects:  except  as 
provided  in  §212.79  with  respect  to 
newly  discovered  crude  oil,  and  except 
as  provided  in  Subpart  C  of  this  Part 
for  exempt  crude  oil,  no  producer  may 
charge  a  price  higher  than  the  lower 
tier  ceiling  price  for  any  first  sale  of 
domestic  crude  oil. 

•  •  •  *  • 

3.  Section  212.75  is  revised  in  para¬ 
graph  (b)  to  amend  the  definitions  of 
“new  crude  oil”  and  “old  crude  oil,”  to 
add  the  definition  of  “newly  discov¬ 
ered  crude  oil,”  to  modify  paragraph 
(d),  to  add  a  new  paragraph  (f),  and  to 
reletter  former  paragraphs  (f)  and  (g) 
to  paragraphs  (g)  and  new  paragraph 
(h),  respectively,  to  read  as  follows; 

§  212.75  Crude  oil  produced  and  sold  from 
unitized  properties. 

•  *  •  *  « 

(b)  Definitions.  For  purposes  of  this 
section— 

#  •  «  *  ♦ 

“New  crude  oil”  means,  in  a  particu¬ 
lar  month,  (i)  with  respect  to  a  unit¬ 
ized  property  for  which  a  unit  base 


production  control  level  was  estab¬ 
lished  prior  to  August  1,  1977,  either 

(A)  actual  new  crude  oil,  which  is  the 
total  number  of  barrels  of  crude  oil 
produced  and  sold  in  that  month  from 
all  properties  that  constitute  the  unit¬ 
ized  property,  less  (1)  the  unit  base 
production  control  level,  less  (2)  the 
current  cumulative  deficiency,  and  less 
(3)  the  total  number  of  barrels  of 
newly  discovered  crude  oil,  if  any,  for 
the  unit  for  the  particular  month,  or 

(B)  imputed  new  crude  oil,  which  is  a 
number  of  barrels  of  crude  oil  equal  to 
the  total  number  of  barrels  of  new 
crude  oil  produced  and  sold  during  the 
12-month  period  immediately  preced¬ 
ing  the  establishment  of  a  unit  base 
production  control  level  for  the  unit¬ 
ized  property,  from  all  properties  that 
constitute  the  unitized  property,  divid¬ 
ed  by  the  number  of  days  in  that  12- 
month  period,  and  multiplied  by  the 
number  of  days  in  the  particular 
month;  whichever  number  is  greater; 
(ii)  with  respect  to  a  unitized  property 
for  which  a  unit  base  production  con¬ 
trol  level  was  established  on  or  after 
August  1,  1977,  either  (A)  actual  new 
crude  oil,  which  is  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
in  a  specific  month  from  all  properties 
that  constitute  the  unitized  property, 
less  (1)  the  unit  base  production  con¬ 
trol  level,  less  (2)  the  total  number  of 
barrels  of  imputed  stripper  well  crude 
oil,  if  any,  for  the  particular  month, 
less  (3)  the  current  unit  cumulative  de¬ 
ficiency,  and  less  (4)  the  total  number 
of  barrels  of  newly  discovered  crude 
oil,  if  any,  for  the  particular  month;  or 
(B)  imputed  new  crude  oil,  which  is  a 
number  of  barrels  of  crude  oil  pro¬ 
duced  and  sold  during  the  12-month 
period  immediately  preceding  the  es¬ 
tablishment  of  a  unit  base  production 
control  level  for  the  unitized  property, 
divided  by  the  number  of  days  in  the 
12-month  period  immediately  preced¬ 
ing  the  establishment  of  a  unit  base 
production  control  level,  multiplied  by 
the  number  of  days  in  the  particular 
month:  whichever  number  is  greater. 

“Newly  discovered  crude  oil”  means 
newly  discovered  crude  oil  as  defined 
in  §  212.79(b). 

“Old  crude  oil”  means,  in  a  particu¬ 
lar  month,  the  total  number  of  barrels 
of  crude  oil  produced  and  sold  in  that 
month  from  all  properties  that  consti¬ 
tute  the  unitized  property,  less  (A)  the 
total  number  of  barrels  of  new  crude 
oil  produced  and  sold  from  the  unit¬ 
ized  property  in  that  month,  less  (B) 
the  total  number  of  barrels  of  imputed 
stripper  well  crude  oil  produced  and 
sold  from  the  unitized  property  in 
that  month,  and  less  (C)  the  total 
number  of  barrels  of  newly  discovered 
crude  oil  produced  and  sold  from  the 
unitized  property  in  that  month. 

•  •  *  •  « 
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(d)  Except  as  provided  in  paragraphs 

(e),  (f),  and  (g)  below  with  respect  to 
new  crude  oil.  imputed  stripper  well 
crude  oil.  and  newly  discovered  crude 
oil.  no  producer  of  crude  oil  from  a 
unitized  property  may  charge  a  price 
higher  than  the  lower  tier  ceiling  price 
(as  determined  pursuant  to  §§  212.73 
and  212.77  of  this  Part)  for  the  first 
sale  of  domestic  crude  oil  produced 
and  sold  from  the  unitized  property. 

•  *  •  *  • 

(f)  Notwithstanding  the  provisions 
of  paragraph  (d)  above,  a  producer  of 
crude  oil  from  a  unitized  property 
may.  in  any  month  beginning  after 
January  1,  1979.  charge  a  price  not  to 
exceed  the  price  (as  determined  pursu¬ 
ant  to  §§  212.79  and  212.77  of  this 
Part)  applicable  to  first  sales  of  newly 
discovered  crude  oil  produced  and  sold 
from  the  unitized  property. 

(g)  Notwithstanding  the  provisions 
of  paragraphs  (d).  (e).  and  (f)  above, 
the  prices  charged  in  any  month  by  a 
producer  of  crude  oil  from  a  unitized 
property  in  first  sales  of  imputed 
stripper  well  crude  oil  are  exempt. 

(h)  The  provisions  of  this  section 
shall  apply  to  each  first  sale  of  crude 
oil  from  a  unitized  property. 

4.  A  new  §  212.79  is  added  to  read  as 
follows: 

§  212.79  Newly  discovered  crude  oil  ceiling 
price  rule. 

(a)  Rule.  (1)  Notwithstanding  the 
provisions  of  §  212.73(a)  and  subject  to 
the  procedures  and  limiations  hereaf¬ 
ter  provided  in  this  §  212.79,  first  sales 
of  newly  discovered  crude  oil  on  or 
after  (the  effective  date  of  this  regula¬ 
tion]  are  not  subject  to  the  ceiling 
price  limiations  of  this  subpart. 

(2)  No  domestic  crude  oil  shall  be  eli¬ 
gible  for  pricing  in  accordance  with 
paragraph  (a)(1)  of  this  section,  unless 
the  producer  has  obtained  the  re¬ 
quired  certification  from  the  proper 
jurisdictional  agency  pursuant  to  para¬ 
graph  (d)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section— 

“Completion  location”  means  the 
subsurface  location  from  which  crude 
oil  is  being  or  has  been  produced  in 
commercial  quantities. 

“Depth”  means  the  depth  deter¬ 
mined  by  reference  to  the  vertical  dis¬ 
tance  between  mean  sea  level  and  the 
lowermost  point  of  the  completion  lo¬ 
cation  of  any  old  well  or  by  reference 
to  the  vertical  distance  between  mean 
sea  level  and  the  uppermost  point  of 
the  completion  location  of  any  new 
well. 

“Jurisdiction  agencies”  means  the 
State  or  Federal  agencies  that  are  pri- 
miarly  responsible  for  regulating  or 
overseeing  crude  oil  production  from 
properties  within  their  respective  ju¬ 
risdictions. 


“New  lease”  means  a  lease,  entered 
into  on  or  after  January  1,  1979,  of  an 
area  which— (A)  was  not  leased  before 
January  1,  1979;  or  (B)  which  was 
leased  before  such  date,  under  a  lease 
which  terminated  or  was  abandoned 
before  such  date  and  which  was  not  in 
effect  on  such  date. 

“New  well”  means  any  well:  (A)  the 
surface  drilling  of  which  began  on  or 
after  January  1, 1979;  or  (B)  the  depth 
of  which  was  increased,  by  means  of 
drilling  on  or  after  January  1,  1979,  to 
a  completion  location  which  is  located 
at  least  1,000  feet  below  the  depth  of 
the  deepest  completion  location  of 
such  well  attained  before  December 
31.  1978. 

“Newly  discovered  crude  oil”  means 
domestic  crude  oil  which  has  been  cer¬ 
tified  by  the  state  (or  by  the  United 
States  Geological  Survey  with  respect 
to  federal  lands)  in  which  the  crude  oil 
is:  (A)  produced  from  a  new  lease  on 
the  Outer  Continental  Shelf;  or  (B) 
produced  (other  than  from  the  Outer 
Continental  Shelf)  from  a  new  well 
the  completion  location  of  which  is  (i) 
2.5  statute  miles  or  more  from  the 
nearest  old  well;  or  (ii)  located  at  a 
depth  of  at  least  1,000  feet  below  the 
deepest  completion  location  of  each 
old  well  within  2.5  statute  miles  of 
such  new  well;  or  (C)  produced  (other 
than  from  the  outer  continental  shelf) 
from  a  new  reservoir.  Newly  discov¬ 
ered  crude  oil  shall  not  include  any 
number  of  barrels  not  certified  as 
newly  discovered  crude  oil  pursuant  to 
the  provisions  of  §  212.131(a)(2)  within 
the  consecutive  two-month  period  im¬ 
mediately  succeeding  the  month  in 
which  the  crude  oil  is  produced  and 
sold,  except  where  such  recertification 
is  explicitly  required  or  permitted  by 
DOE  order,  interpretation,  or  ruling. 

For  purposes  of  determining  the  dis¬ 
tance  from  any  new  well  to  any  exist¬ 
ing  producing  well,  the  mesurement 
shall  be:  (1)  the  horizontal  distance 
from  the  surface  location  of  the  new 
well  to  the  surface  location  of  the  pro¬ 
ducing  well  in  any  case  in  which  the 
new  well  meets  requirements  for  the 
non-directional  drilling  wells  pre¬ 
scribed  by  the  appropriate  State  or 
Federal  agency  having  regulatory  ju¬ 
risdiction  over  the  drilling  of  such 
well;  or  (2)  the  horizontal  distance 
from  the  closest  point  of  any  comple¬ 
tion  location  of  the  new  well,  vertical¬ 
ly  projected  to  the  same  elevation  as 
the  surface  location  of  the  nearest 
producing  well  to  the  surface  location 
at  such  existing  producing  well. 

“New  reservoir”  means  any  reservoir 
from  which  crude  oil  was  not  produced 
in  commercial  quantities  before  Janu¬ 
ary  1,  1979. 

“Old  well”  means  any  well  other 
than  a  new  well. 

“Outer  continental  shelf”  means 
Outer  Continental  Shelf  as  defined 


under  section  2(a)  of  the  Outer  Conti¬ 
nental  Shelf  Lands  Act  (43  U.S.C. 
1331(a)). 

“Reservoir”  means  any  producible 
natural  accumulation  of  crude  oil.  nat¬ 
ural  gas,  or  both,  confined— (A)  by  im¬ 
permeable  rock  or  water  barriers  and 
characterized  by  a  single  natural  pres¬ 
sure  system;  or  (B)  by  lithological  or 
other  structural  barriers  which  pre¬ 
vent  pressure  communication. 

(c)  A  producer  desiring  to  price 
crude  oil  as  newly  discovered  crude  oil 
under  this  section  shall  obtain  from 
the  proper  jurisdictional  agency, 
within  the  meaning  of  paragraph  (b) 
of  this  section,  a  certification  that  the 
crude  oil  constitutes  newly  di.scovered 
crude  oU,  within  the  meaning  of  para¬ 
graph  (b)  of  this  section,  prior  to 
charging  any  price  in  excess  of  the 
ceiling  price  which  would  otherwise  be 
applicable  to  such  crude  oil  under  any 
other  provision  of  this  subpart. 

5.  Section  212.131  is  revised  in  sub- 
paragraphs  (a)(2)(i)  to  modify  subpar¬ 
agraphs  (C)  and  (D)  and  to  add  sub- 
paragraph  (E),  (a)(3)(i)  to  modify  sub- 
paragraphs  (D)  and  (E)  and  to  add 
subparagraph  (F). 

§  212.131  Certification  of  domestic  crude 
oil  sales. 


(a) 

•  *  * 

(2)  Non-stripper  well  properties. 

•  *  * 

(i) 

•  «  * 

(C)  crude  oil  transported  through 
the  trans-Alaska  pipeline; 

(D)  incremental  tertiary  crude  oil  as 
determined  pursuant  to  §  212.78;  and 

(E)  newly  discovered  crude  oil  as  de¬ 
termined  pursuant  to  §  212.79. 

With  respect  to  any  property 
(except  a  property  with  respect  to 
which  any  amount  of  crude  oil  is  or  at 
any  time  has  been  certified  by  the  pro¬ 
ducer  as  incremental  tertiary  crude  oil 
or  newly  discovered  crude  oil)  which 
has  not  qualified  as  a  stripper  well 
property,  and  from  which  no  newly 
discovered  crude  oil  is  produced  and 
sold,  and  from  which  crude  oil  is  sold 
only  to  one  purchaser,  the  require¬ 
ments  of  this  paragraph  (a)(2)(i)  may 
be  complied  with  by  a  one-time  certifi¬ 
cation  to  the  purchaser  of  the  proper¬ 
ty’s  monthly  base  production  control 
level  determined  pursuant  to  §212.72, 
whether  based  upon  production  and 
sale  of  crude  oil  in  1972  or  upon  pro¬ 
duction  and  sale  of  old  crude  oil  in 
1975,  and,  if  applicable,  either  the 
property’s  adjusted  base  production 
control  level  determined  pursuant  to 
§212.76  or  the  information  necessary 
to  compute  such  adjusted  base  produc¬ 
tion  control  level  pursuant  to  §  212.76; 
provided,  however,  that  the  producer 
shall  certify  to  the  purchaser  the 
amounts  and  gravity  of  California 
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lower  tier  crude  oil  and  California 
upper  tier  crude  oil  in  each  sale. 


(3)  Unitized  properties. 

«  «  « 

(i) 

•  •  * 

(D)  incremental  tertiary  crude  oil 
determined  pursuant  to  §  212.78; 

(E)  imputed  stripper  well  crude  oil, 
if  any,  determined  pursuant  to 
§  212.75(b);  and 

(F)  newly  discovered  crude  oil. 

With  respect  to  any  unitized  proper¬ 
ty  (except  such  a  property  with  re¬ 
spect  to  which  any  amount  of  crude 
oil  is  or  at  any  time  has  been  certified 
by  the  producer  as  incremental  terti¬ 
ary  crude  oil  or  newly  discovered 
crude  oil)  for  w'hich  the  producer  has 
determined  a  unit  base  production 
control  level,  and  from  which  crude  oil 
is  sold  only  to  one  purch^er,  the  re¬ 
quirements  of  this  paragraph  (a)(3)(i) 
may  be  complied  with  by  a  one-time 
certification  to  the  purchaser  of— 


•  *  •  •  * 
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